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14 February 2022 
 
 
Mr Victor Dominello 
Minister for Customer Service and Digital Government (NSW) 
office@dominello.minister.nsw.gov.au 
 

 
Dear Minister Dominello,  
 
 
RE: Electronic Conveyancing (Adoption of National Law) Amendment Bill 2021 
 

AIC is the national body representing the Conveyancers’ profession across Australia. In that 
regard, our collective opinion is that the Bill is premature, requires industry consultation and 
substantial amendments before being enacted into law. To that effect, we attach herewith copy of 
correspondence to Mr Jeremy Cox, Registrar General NSW advising that whilst the AIC has 
consistently supported “interoperability” within the econveyancing system, we do not support the 
Bill in its present form. 

 
The long and complex development of econveyancing, has always been based on the principal and 
understanding with the Government, regulatory authorities, and industry participants, that 
econveyancing and interoperability will not result in, 

 

• a loss of security in the present econveyancing system 

• diminish the integrity of the Land Register 

• diminish public confidence in the econveyancing system 

• provide for appropriate regulation of approved Electronic Node Operators (ELNO’s) 

• provide for dispute and speedy resolution procedures for practitioners and their clients 

• result in an econveyancing system of lessor efficiencies, or increased risk than in the 
present econveyancing system 

 
Unfortunately, it is our considered view that the Bill in its present form does not meet these 
requirements and consequently is not fit for purpose. 
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Main Areas of Concern: 
 
Interoperability 
 
The Bill provides for a definition of “interoperability” that is the threshold operational  
requirement of an ELNO. 
Consistent with this requirement, s18 A (1) is that an approved ELNO must, in accordance with 
the operational requirements, establish and maintain these requirements. 

 
However, s18 A (2) provides that the Registrar may waive compliance with the interoperability 
requirement if the Registrar is satisfied that the granting of the waiver is reasonably necessary in 
the circumstances. 

 
S18 A (3) then provides that the waiver may; 
(a) be total or partial compliance 
(b) apply to particular persons, or classes of persons approved as an ELNO 
(c) apply generally or be limited … 

(d) apply indefinitely or for a specified period, and 
(e) be unconditional or subject to restrictions. 

 
AIC is firmly of the view, that the definition of interoperability is essential to ensure the security 
and seamlessness of conveyancing transactions. 
Consequently, it is only reasonable that an ELNO approved by the Registrar meet this operational 
requirement. 
Either an ELNO can sufficiently demonstrate that it can meet this threshold, or it is not qualified to 
perform the necessary functions required of a secure, seamless, interoperable econveyancing 
system. 
 
If any waiver from this operational threshold is to be permitted, it should be conditional upon 
approval being provisional, and the ELNO having to demonstrate to the Registrar’s satisfaction 
that it can meet the threshold of interoperability requirements in no less than a reasonable time to 
do so. 

 
Effective Regulatory Framework 
 

The delivery of an effective regulatory framework needs to take into account the responsibilities 
of The Australian Registrars' National Electronic Conveyancing Council (ARNECC) and the 
protections necessary to deliver the necessary high standards of protections of the Registrar and 
consumer outcomes. 
 
The conclusions and observations made in the IGA Review Final Report (December 2019) and 
the ACCC report on E-Conveyancing Market Reform identified that the current regulatory 
environment does not adequately address a great number of issues. 

 
AIC, in consultation with the Minister and other stakeholders, made our position clear, that there 

are significant consumer protection concerns as to the inevitable increase of risk in introducing 

additional ELNO’s into the econveyancing system and consequently an effective regulatory 
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framework was necessary to ensure the protection of Land Registers and public confidence in 

the econveyancing system. 

However, Section 38 of the Bill, rather than giving strength to the regulatory framework, removes 

any obligation for a Registrar to monitor the compliance of an ELNO. 

 

In the absence of The Australian Registrars' National Electronic Conveyancing Council 

(ARNECC) providing a regulatory function, it would appear that the only suitable regulatory 

authority is the Registrar of each participating jurisdiction. Accordingly, the Bill should provide 

that the Registrar has the function of compliance monitoring of ELNO’s. 

 
Settlement and Payment Industry Code 
 

AIC also has significant concern of timing gaps between the commencement of an appropriate 

Settlement and Payment Industry Code and approval of new ELNO’s into the econveyancing 

system. 

 
A homebuyer who is left to languish in a moving truck, locked out of the home they are buying 
when funds have been misplaced, or they are unable to settle due to an outage, creates a 
complexity of emergency and often expensive alternative arrangements for consumers, not to 
mention the additional extensive and often free work of conveyancing practitioners needed to 
resolve these issues. The subsequent damage to the reputation of the econveyancing system and 
practitioners would not be inconsequential, transitory or in the medium to long term, repairable. 

 
It is therefore essential that a framework for the investigation & speedy resolution of misdirected 

funds or transactional failures be in place prior to the approval of additional ELNO’s into the 

econveyancing system. 

 
Conflict of Interest and Market Power 

 

It is contrary to the public interest that an ELNO, or a related entity, may also provide the 

services of a subscriber. In order to ensure public confidence in the econveyancing system, an 

ELNO needs to provide certainty and independence. The ability of an ELNO to provide 

conveyancing services to the public, compromises the econveyancing system. The Bill should 

contain a prohibition from an ELNO providing a conveyancing practice or service that creates 

rights between parties or the function of signing of any registry instrument on behalf of a 

representative or party. 

In addition, an ELNO is in a position where it could leverage the information from conveyancing 

transactions giving it an unfair competitive advantage over conveyancing practices or services. 

This matter is acknowledged by the Australian Competition and Consumer Commission (ACCC) 

in its submission to the Production Commission Inquiry into Competition in the Australian 

Financial System, which acknowledged that the possibility of large market players, vertically 

integrating into the market, has the long-term effect of creating barriers to entry of smaller 

players and a real possibility of smaller players leaving the market.1 

 

1 Australian Competition and Consumer Commission, Production Commission Inquiry into Competition in the Australian Financial 

System: Australian Competition and Consumer Commission Submission; September 2017 at 3.3.2 
<https://www.accc.gov.au/system/files/ACCC%20submission%20to%20Productivity%2 
0Commission%20Inquiry%20into%20Competition%20in%20the%20Australian%20Financial%20System.pdf> 

https://www.accc.gov.au/system/files/ACCC%20submission%20to%20Productivity%20Commission%20Inquiry%20into%20Competition%20in%20the%20Australian%20Financial%20System.pdf
https://www.accc.gov.au/system/files/ACCC%20submission%20to%20Productivity%20Commission%20Inquiry%20into%20Competition%20in%20the%20Australian%20Financial%20System.pdf
https://www.accc.gov.au/system/files/ACCC%20submission%20to%20Productivity%20Commission%20Inquiry%20into%20Competition%20in%20the%20Australian%20Financial%20System.pdf
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Consequently, there is no commercial advantage to consumers in permitting an ELNO or a 

related entity into the conveyancing market. 

 
Offshore Storage of Information 
 

The information which is a part and is related to conveyancing transactions is of a private 

sensitive nature. In addition to this information, a part of an ELNO’s function is to facilitate the 

transfer of substantial amounts of monies and comprehensive information of Australian Land 

Registers. The protection of and access to this information is of vital importance to consumers, 

subscribers, financial institutions Local State and Federal Governments. 

 

Consequently, an entity approved as an ELNO must be registered in accordance with the Model 

Operating Requirements and the ELNO must operate, and the information of consumers must be 

stored within the Australian Commonwealth. 

 
A National Perspective 

 

The Bill, if passed into legislation, will, when adopted by other jurisdictions, have national 
implications. In that regard, we draw the Ministers attention to Part XIB of the Competition and 
Consumer Act (CCA) “THE TELECOMMUNICATIONS INDUSTRY: ANTI-COMPETITIVE 
CONDUCT AND RECORD-KEEPING RULES”, which was introduced in the 1990’s in similar 
circumstances to that of developing an electronic conveyancing market. There is currently only 
one fully operation approved ELNO and the development of a dynamic market in econveyancing 
should provide competition that will have advantages for subscribers and their clients. A 
requirement for competing ELNO’s to develop an industry code, at some time in the future is 
inadequate and having regard to the nature and importance of the work, inappropriate. 

 
Consequently, there needs to be some incentive, for what is in effect a privatised monopoly, to 
address the specific circumstances of a national conveyancing market. Yet the Bill is void of a 
national approach to regulation and lacks the regulatory powers and expectations that a national 
approach would expect of ARNECC, which, with a national approach, would ensure an 
appropriate level of econveyancing and interoperability regulation. 

 
AIC National are firmly of the view that the Bill, in its present form is not fit for purpose, and until 
these matters are appropriately addressed should not be enacted into Law 
 
 
Yours sincerely, 
 

 
 
Michelle Kent  
AIC National President  

 
 


